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MEMORANDUM
MOCRE, J.

Berne Corporation ["Berne"] and B & B Corporation ["B & B"]
[collectively "plaintiffs"] allege that the Governnment of the
Virgin Islands, through its tax assessor, Roy Martin ["Martin" or
"tax assessor"], has illegally assessed the value of their
commerci al properties based on replacenent val ue, rather than the
statutorily-required "actual value.” Plaintiffs' have filed an

application for prelimnary injunction seeking to enjoin the tax
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assessor, under 42 U.S.C. 8§ 1983 ["1983"], and the governnent and
the tax assessor, under 5 V.I.C. 8§ 80, from assessing and

coll ecting property taxes for real property in the Virgin Islands
until such taxes and assessnents are redeterm ned based on the
"actual value" of each property in accordance with 48 U S.C. §
1401a and 33 V.1.C. 8§ 2404. Defendants opposed the application
and noved to dismss the case. The Court heard evidence and
argument on August 15, 2000 ["August 15th hearing”"] and denied
the nmotion to dismss. It will now grant the application for

prelimnary injunction.

. FACTUAL AND PROCEDURAL BACKGROUND

Berne and B & B Corporation are corporations organi zed and
exi sting under the laws of the United States Virgin Islands with
their principal places of business in St. Thomas, where each owns
comercial real estate. Berne is the owner of Parcel Nos. 69,
70BA, and 70A & 71A Kronprindsens Gade, and B & B is the owner of
69A Kronprindsens Gade [col |l ectively the "properties"].

For the year 1999, the CGovernnent of the Virgin Islands,
through Martin, assessed the value of Berne's parcels at

$4, 185,690 and B & B's at $1, 710,230, for a total assessnent of

Parcel No. 69"(s3 7% BHB) PRLEELE 98ARY R%158505 “Shg KAl L& RSCOrGAY YA
($358, 243) .
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$5, 895, 920, even though the properties sustai ned consi derabl e
damage in Hurricane Marilyn in 1995, and have not been repaired.
This assessnment is an increase fromthe pre-Marilyn 1994
assessnent of approximately $4.1 million. The conplaint alleges
and the evidence tends to show that Martin based these val ues on
t he replacement cost of the properties, calculated by multiplying
t he square footage of the existing structures by $110 per square
foot, and ignoring danage done by Marilyn, such as the
destruction of an entire floor, and structural danmage to the

| oner floor on one property. An appraisal attached to the
conplaint as Exhibit B and dated June 4, 1998, valued the
properties at approximately $1.3 nillion.

In support of their contention that Martin viol ated federal
| aw by not basing the tax on the actual value of the properties,
plaintiffs introduced the testinony of Steven Janron, a certified
general appraiser and real estate broker, who appraised the
properties at $745,000 in a report dated August 14, 2000. M.
Jamron testified that he enployed three approaches in his
apprai sal : a sal es conparison approach, which utilizes recent
sal es of conparable property; a cost approach, which is based on
t he repl acement cost new of the property, mnus all forms of
depreciation; and a net inconme approach, which val ues the

property based on its income-production utility. He also
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testified that the value of the properties never approached 5.5
mllion dollars for the year 1999 under any generally accepted
standard or practice in the appraisal profession.

In support of their contention that they have no adequate
redress through | ocal adm nistrative and judicial proceedings,
the plaintiffs introduced evidence that they filed a tinely
appeal of their 1994 assessnent in 1995 to the Board of Tax
Revi ew [ "Board"], which the Board did not hear until January 15,
1999 ["1999 hearing"]. Wen a revised 1994 tax bill was issued
in Septenber of 1999,2 plaintiffs imediately applied to the
Territorial Court for a wit of review of that new bill, which

remai ned unresol ved as of the August 15th hearing.

I'l. THE PLAINTIFFS CAUSES OF ACTI ON
The crux of plaintiffs' conplaint is that, by not assessing

properties on their "actual value," the defendants are violating
a federal statute which prescribes the nmethod of determ ning the
val ue of real property upon which the Virgin |Islands assesses its

| ocal property taxes.® The federal statute underlying this case,

I ept e 1999, Ialnt|ffs receiyed a revised 1994 tax
assessnent vaPU|n8 tﬂg property t $3, 650, 008 m%?ch anounted to a twelve

percent downward adjustnent fromthe original $4,147,845 val uation.

8 Since the subject of this lawsuit is a federal statute and not a

local, territorial tax, it is not barred by the State Tax |njunction Act, 28
U S.C § 1341 ("The district courts shall not enjoin, suspend, or restrain the
assessnent, levy, or collection of any tax under State law where a plain
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48 U. S.C. 88 1401-1401e, was enacted by Congress in 1936 to

har noni ze property taxes in the Territory of the Virgin Islands
across different types and uses of land and to reduce the burden
of taxation on land in productive use.* See 48 U S.C. § 1401
("It is the policy of Congress to equalize and nore equitably to
distribute existing taxes . . . and reduce the burden of taxation
now i nposed on land in productive use . . . .").

Section 140l1la requires that "all taxes on real property in
the Virgin Islands shall be conmputed on the basis of the actual
val ue of such property . . . ."% 1|d. (enphasis added). Section
1401b gave the two Virgin Islands nunicipal |egislative
authorities three nonths to enact |aws enforcing the provisions

of 1401a, failing which the President would prescribe interim

speedy and efficient remedy may be had in the courts of such State.").

Compare 35 Acres Assocs. v. Adanms, 36 V.I. 270, 274-75, 962 F. Supp. 687, 690
(D.V.1. 1997) (holding that stanp tax inmposed on privilege of recordi ng deed
on the territory's land records is local, non-federal tax covered by State Tax
I njunction Act).

4 The Congress has plenary authority under the Constitution to

govern the United States Virgin Islands. See U S. Const. art. 1V, §8 3, cl. 2
("The Congress shall have Power to di spose of and make all needful Rules and
Regul ations respecting the Territory or other Property belonging to the United
States . . . .").

The full text of 48 U.S.C. § 140l1a reads:

For the cal endar year 1936 and for all succeedi ng years al
taxes on real property in the Virgin Islands shall be computed on
the basis of the actual value of such property and the rate in
each municipality of such islands shall be the sane for all rea
property subject to taxation in such nunicipality whether or not
such property is in cultivation and regardl ess of the use to which
such property is put.
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regul ations.® Wen St. Thonas/St. John did not follow the
Municipality of St. Croix in enacting the required provisions,’
Presi dent Roosevelt prescribed regulations for the |evy,
assessnent, collection, and enforcement of real property taxes
for the Municipality of St. Thomas and St. John. These renai ned
in force until 1955, when the First Legislature organi zed under
the Revised Organic Act of 19548 nade the presidentially

prescribed regul ati ons applicable throughout the Virgin Islands.

The full text of 48 U.S.C. § 1401b reads:

Until local tax |laws conformng to the requirements of
sections 1401 to 140l1e of this title are in effect in a
muni ci pality the tax on real property in such nunicipality for any
cal endar year shall be at the rate of 1.25 per centum of the
assessed value. |If the legislative authority of a nunicipality
failed to enact laws for the | evy, assessnent, collection, or
enforcenment of any tax inposed under authority of said sections,
within three nonths after May 26, 1936, the President shal
prescribe regulations for the | evy, assessnent, collection, and
enforcement of such tax, which shall be in effect until the
| egislative authority of such municipality shall make regul ati ons
for such purposes.

! Pursuant to its Article IV authority to govern the Territory of

the Virgin Islands, Congress on June 22, 1936, enacted the Organic Act of
1936, which continued the Miunicipality of St. Croix and the Municipality of
St. Thomas and St. John as separate bodies politic. See Act of June 22, 1936,
ch. 699, 88 2, 40, 49 Stat. 1807, reprinted in V.l. CooE ANN., Historica
Docurents, 45-83 (1967) ["1936 Organic Act"]. On Septenber 5, 1936, the
Council of the Municipality of St. Croix enacted a property tax law in
conformty with section 140la. See Ricardo v. Anbrose, 3 V.l. 482, 489, 211
F.2d 212, 215-17 (3d Cir. 1954) (giving a brief history of property taxes in
the Virgin |Islands).

8 Acting again under its Article IV authority, the Congress enacted

the Revised Organic Act of 1954, 48 U.S.C. 8§ 1541-1645 (1995 and Supp. 2000),
reprinted in V.l. Cobe ANN., Historical Docunents, 73-177 (codified as anmended)
(1995 and Supp. 2000) ["Revised Organic Act"]. 1In section 5(a), Congress
suppl anted the two runicipal councils with a single, unicaneral "Legislature
of the Virgin Islands.” See Rev. Orc. AcT 8§ 5(a), 48 U.S.C. § 1571(a).
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Anmong t he provi sions adopted by the First Legislature was 33
V.1.C. 8 2404, which, as anended, prescribes all of the factors
that the assessor nust evaluate in conputing the "actual val ue"
of real property subject to taxation.® This |ocal enactnent did
not supercede the federal |aw or renove the | ocal property tax
fromfederal control. The federal requirenment under section
1401a that the tax assessor use "actual value" in assessing the
tax remains in force and is unaffected by its territorial

i npl enmentation. The Virgin Islands Legislature nerely conplied

Title 33, Section 2404 of the Virgin Islands Code presently reads:

(a) In computing the actual value of real property subject
to taxation, the assessor shall take in consideration all of the
following el ements and incidents -

(1) location and surroundi ngs;

(2) quality or fertility;

(3) condition of structures;

(4) recent cost to the present owner;

(5) recent sale price of adjacent property;

(6) recent bona fide offer;

(7) accessibility;

(8) proximty to public facilities, conveni ences and
utilities; and

(9) rental or incone derived directly fromthe property.

(b) If the property being assessed is commercial property,
the assessor nay utilize a capitalization of incone nethod of
assessnent in conjunction with utilization of the factors |isted
in subsection (a) of this section so long as the utilization of
such nmethod results in a greater assessnent than if it is not
utilized. For purposes of this section, the "capitalization of
i ncone nethod" is a method of assessing comrercial property by the
conversion of rent to the real property value by the utilization
of a capitalization rate applicable to the type of property
i nvol ved. Determination of the capitalization rate shall be made
by the Tax Assessor of the Mrgin Islands after careful
consi deration of the conparable rate used by | ending institutions.

(c) The tax assessor may promrul gate any rul es necessary for
the inplenentation of this chapter

(Enphasi s added.)
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with what the United States Congress required.

The easiest way to understand that 48 U.S.C. § 140l1a
continues to control the valuation of real property for
application of territorial taxes is to exam ne whether the Virgin
| sl ands Legislature could amend 33 V.1.C. 8 2404 to elimnate the
requi renent that real property taxes "shall be conputed on the
basis of the actual value of such property.” The Virgin |Islands
derives its legislative authority solely fromthe Congress, which
has extended that power only to those "rightful subjects of
| egi sl ation not inconsistent with . . . the laws of the United
States nade applicable to the Virgin Islands."® Cdearly the
territorial |awmkers could not elimnate or vary the "actua
val ue" requirenent Congress has i nposed.

A Section 1983, Title 42 of the United States Code, Permts
Suit for Prospective Relief Against the Tax Assessor in His
Oficial Capacity.

Plaintiffs' cause of action under 42 U.S.C. 8§ 1983 is
against Martin in his official capacity to enjoin himfrom
depriving plaintiffs of a right secured by the aws of the United
States, to wit, the right to have their real property taxed at

its actual value under 48 U S.C. § 140la. Because plaintiffs

10 Section 8(a) of the Revised Organic Act, 48 U.S.C. § 1574(a)
provides for the |legislative power of the Territory: "The |egislative
authority and power of the \Arg| n Islands shall extend to all rightful
subj ects of legislation not inconsistent with this Act or the | aws of the
United States nade applicable to the Virgin Islands .
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seek only prospective relief fromMartin, and the federal statute
at issue creates a specific, binding obligation on the tax
assessor that inures to plaintiffs' benefit, Berne and B & B have
a valid section 1983 cause of action.

1. Liability of Local Oficials Under Section 1983

Section 1 of the Gvil R ghts Act of 1871, 42 U.S.C. § 1983,
renders certain "persons” liable for deprivations of
constitutional or federal statutory rights.!! A state or
territorial official acting in his official capacity is a
"person” under section 1983 when only injunctive relief is
sought. See WII v. Mchigan Dep't of State Police, 491 U S. 58,
71 n.10 (1989) ("OF course a state official in his or her
of ficial capacity, when sued for injunctive relief, would be a
person under 8 1983 because 'official-capacity actions for
prospective relief are not treated as actions against the
State.'") (quoting Kentucky v. Gaham 473 U. S. 159, 167, n. 14

(1985)); Ngiraingas v. Sanchez, 495 U. S. 182 (1990) (territorial

11
Section 1983 states in rel evant part:

Every person who, under color of any statute, ordinance,
regul ati on, custom or usage, of any . . . Territory . . . ,
subj ects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immnities secured by
the . . . laws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for redress .
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officials are state officials under section 1983). 12

Plaintiffs seek to restrain Martin only fromcoll ecting
illegal property taxes assessed or inposed in violation of the
federal statute. For purposes of this prospective injunctive
relief, Martin is considered a "person" under section 1983 and
he acts under col or of |aw when he assesses and col |l ects property
taxes. See Kentucky v Graham 473 U. S. at 166 ("it is enough to
show that the official, acting under color of |aw, cause[s] the
deprivation of a federal right."). Plaintiffs, therefore, may
mai ntain this 1983 injunctive action against Martin in his
official capacity as tax assessor.

2. Section 1401la Creates a Federally Protected Ri ght
Acti onabl e Under Section 1983.

The Court next nust determ ne whether there has been a
"deprivation of any rights, privileges, or imunities secured by
the Constitution and laws." 42 U.S.C. 8 1983; see al so Nibbs, 31
V.l. at 213-14, 1995 W. 78295, at *8. Plaintiffs conplain that
the tax assessor has violated and routinely violates the
requirenments of 48 U.S.C. § 140l1a that property be assessed at

its federally mandated actual val ue.

12
) This Court, sitting in its appellate capacity,. has observed t hat
section 1983 goes not permt sglts aga|ngP territoria o¥f|0|als acting In

their official capacities when noney danages are sought. See Ni bbs v.
Roberts, 31 V.I. 196, 206, 1995 W. 78295, *4-*5 (D.V.I. App. Div. 1995)
(citing Ngiraingas v. Sanchez, 495 U. S. 182 (1990)).
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Wiile the nere existence of a federal |aw does not by itself
support a cause of action to prevent or remedy its violation,
the Supreme Court has recogni zed that "the § 1983 renedy broadly
enconpasses violations of federal statutory as well as

constitutional |aw. Mai ne v. Thiboutot, 448 U.S. 1, 4 (1980).1%
The Suprenme Court has narrowed the effect of Thiboutot by
excluding statutes that contain "conprehensive enforcenent
mechani snms" that denonstrate "congressional intent to preclude
the renedy of suits under 8 1983." M ddl esex County Sewerage
Auth. v. National Sea Camers Ass'n, 453 U. S. 1, 20 (1981); see
also Wight v. Gty of Roanoke Redev. and Hous. Auth., 479 U. S.
418 (1987) (adm nistrative enforcenent mechani smw thout judici al
remedies is not sufficiently conprehensive). The Court stated
further that the statute in question nust not nerely declare
policy; it nust create enforceable rights. See Pennhurst State
School and Hosp. v. Halderman, 451 U.S. 1, 19 (1981) (Section
1983 "rights, privileges, or inmunities" exclude federal

provi sions that do "no nore than express a congressi onal
preference for certain kinds of treatnent.").

The Suprene Court summari zed and suppl enented t hese

13 See also Monell v. New York City Dep't of Soc. Servs., 436 U. S
658, 700-01 (1978) ("there can be no doubt that [section 1983] was intended to
provide a renedy, to be broadly construed, against all forms of official
violation of federally protected rights.").
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exceptions by articulating a three-part test to determ ne whet her
a statute creates enforceable rights. See Golden State Transit
Corp. v. City of Los Angeles, 493 U S. 103 (1989). First, the
Court cited Pennhurst as requiring that the federal statute in
guestion create an obligation binding on a governnent unit.
Second, relying on Wight, the Court held that the plaintiff's
interests nust be sufficiently specific to be judicially
enforceable. Third, the Court required that the federa
provision in question be intended to benefit the plaintiff. Once
the plaintiff has shown that the statutory provision at issue
neets these three requirenents, the defendant still may defeat
the action by show ng that Congress foreclosed a renmedy under
section 1983 by enacting an alternative conprehensive enforcenent
mechanism See id at 106.

The federal provision at issue here, 48 U.S.C. § 1401a,

enpl oys the word "shall,"” and is mandatory. See Rental Equip.
Co., Inc. v. Meridian Eng'g Co., Inc., 10 V.1 421, 429-30, 374 F.
Supp. 892, 898 (D.V.I. 1974) (word "shall" normally inplies
mandatory action). Section 140la creates a binding obligation on
the Virgin Islands to assess property taxes using the "actual

val ue" of the real property. The first Golden State requirenment

is therefore satisfied.

Further, section 140l1a creates an interest, the use of
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"actual value" for conputation of property taxes, which is
sufficiently specific to be judicially enforceable. 1In a case
after Golden State, the Supreme Court held that an anendnent
requiring that reinbursement by states to heal thcare providers
under the Medicaid Act be "reasonabl e and adequate” created a
bi ndi ng obligation that was specific enough for judicial
enforcement. See Virginia Hosp. Ass'n v. Wlder, 496 U. S. 498
(1990). "Actual value is equated with "fair market value" or the
"anmount at which property woul d change hands between a willing
buyer and a willing seller.” See BLack's LAwDicrionary at 35, 597
(6th ed. 1991). The term "actual value," being even nore
specific than the words "reasonabl e" and "adequate,"” is surely
sufficiently specific to warrant judicial enforcenent, and neets
the second CGol den State prong.

Finally, section 140la clearly was intended to benefit
t axpayers by creating uniformty of taxation and reducing the
burdens of taxation on |land (and thus | andowners such as
plaintiffs) in productive use. See 48 U.S.C. § 1401 ("It is the
policy of Congress to equalize and nore equitably to distribute
exi sting taxes on real property in the Virgin Islands of the
United States and to reduce the burden of taxation now inposed on
| and in productive use in such islands.”). The three

requi renents of Golden State having been satisfied, and the
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defendant having failed to allege or show a conprehensive
enforcenment schene indicative of Congress' intent to preclude
suit under section 1983 (and there being none), the Court
concludes that 48 U.S.C. § 140l1a creates a federally protected
ri ght actionable pursuant to 42 U S.C. § 1983.

B. Section 80 of Title 5, Virgin Islands Code, Authorizes Suit
on Behal f of Property Taxpayers.

The Court has supplenental jurisdiction over plaintiffs
claimunder 5 V.1.C. 8 80, which states that "[a] taxpayer nay
mai ntain an action to restrain illegal or unauthorized acts by a
territorial officer or enployee, or the wongful disbursenent of
territorial funds."* The Editor's note to this section states
that it

Is designed to clarify the right of a taxpayer to bring

an action to restrain unlawful action by a territorial

of ficer or enployee. Simlar provisions appear in the

|l aws of a majority of the states. The section is

believed to be declaratory of existing |aw.

Nothing limts the application of this statute to di sbursenents
of funds, as the defendants have argued. The plain | anguage of
section 80 applies to intentional acts of assessing and

collecting taxes that are illegal or unauthorized. There is no

di spute that plaintiffs have standing as taxpayers to naintain an

14 The Court exercises supplenmental jurisdiction over issues of
Virgin Islands | aw pursuant to 28 U S.C. § 1367(a) (district courts having
original jurisdiction "shall have supplenental jurisdiction over all other
clainms that are so related to clains in the action within such origina
jurisdiction that they formpart of the sane case or controversy . . . .").
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action to restrain the allegedly unauthorized actions of the tax
assessor. See Holnmes v. Government of the Virgin Islands, 10
V.l. 365, 369, 370 F. Supp. 715, 717 (D.V.l. 1974) (taxpayers in
Virgin Islands may maintain suit in district court against
illegal government action).?®

As appropriate, a plaintiff may bring suit under section 80
on behalf of all simlarly situated taxpayers. See Smith v.
Governnment of the Virgin Islands, 4 V.I. 489, 493, 329 F.2d 131,
133 (3d Cir. 1964) ("If there has been a violation or evasion of
the law. . . , damage is presuned to result to all taxpayers.
The object of the suit is to prevent the violations of the law ")
(quoting Lucas v. Amer. Haw. E & C Co., 16 Hawaii 80, 86-87 (Haw.
1904)). The government has of fered no good reason why the sane
principles do not apply to restrain an evasion of the statutes
requiring property taxes to be based on actual value. The

violation of |aw alleged by plaintiffs is presuned to harm al

15 Plaintiffs' lawsuit also is not barred by the State Tax I njunction
Act, 28 U S.C. 8 1341, because the Virgin |Islands does not provide a "plain
speedy and efficient renmedy" to resolve the di sputed assessnent. Even though
33 V.1.C. 8§ 2452 requires the Board of Tax Review to hear an appeal wthin
sixty days of its filing, it took four years for the plaintiffs to obtain an
i nadequat e hearing on their 1994 appeal, and another year has passed with no
indication that the matter wll soon be decided by the Territorial Court.
Plaintiffs were prevented from cross-exam ning the tax assessor about the
nmet hod he used to cal culate the assessnment. The acting chairman did not "want
to get into an attorney thing" and did not "want to get into that litigation
thing." (See Tr. Bd. of Tax Review H'g at 57-58, Jan. 15, 1999; Pls.' EX.
2.) This armounted to a denial of procedural due process. The inadequacy of
plaintiffs' territorial renedy is confirnmed by the additional year plaintiffs
petition for wit of reviewhas been pending in the Territorial Court.
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payers of the property taxes whose properties have al so been

illegally val ued.

[11. PLAINTIFFS" APPLI CATI ON FOR PRELI M NARY | NJUNCTI ON

Berne and B & B seek a prelimnary injunction to restrain
the governnent and its tax assessor frominproperly assessing and
collecting property taxes in violation of 48 U S.C. 8§ 1401a and
33 V.1.C. 8§ 2404, and the very language of 5 V.1.C. § 80
authorizes injunctive relief. Odinarily, four factors govern
this Court's exercise of its discretion to issue a prelimnary
i njunction: whether novant can establish (1) a reasonable
probability of success on the nerits, (2) irreparable harmif the
relief is denied, and (3) no greater harmto the nonnoving party
plus (4) service to the public interest if the relief is granted.
See Joseph v. Henry, 36 V.I1. 115, 121-22, 958 F. Supp. 238, 243
(D.V.I. App. Div. 1997). Because the plaintiffs are not required
to show irreparable harmunder 5 V.1.C. 8§ 80, and the other three
prelimnary injunction factors favor the plaintiffs, the Court
will grant the notion.

1. Plaintiffs Are Likely to Succeed on the Merits.

As previously noted, federal law requires the tax assessor
to use "actual value" as the basis for conputing property tax in

the Virgin Islands. See 48 V.1.C. 8§ 140l1a. All nine factors
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contained in 33 V.I1.C. § 2404(a) "are to be considered” in
conputing the actual value of property subject to taxation. See
Equity Inv. Corp. v. Governnment of the Virgin Islands, 19 V.I.
180, 182 (D.V.1. 1982). "Capitalization of incone" may be used
in conjunction with these nine factors to assess conmerci al
property. See 33 V.1.C. § 2404(b).

M. Martin admtted that his office used the replacenent
cost of the buildings in arriving at his assessed val ue of the
properties. (See Tr. Bd. of Tax Review H'g at 51, Jan. 15,
1999; Pls.' Ex. 2.) Replacenent cost is not equivalent to
"actual value,” nor is it one of the ten factors listed in
section 2404. It is nerely the nunber of square feet nmultiplied
by a replacenent cost per square foot. Further, plaintiffs
evi dence that the tax assessor's valuation was several tines the
properties' appraised value under generally accepted nethods
woul d i kely persuade a trier of fact that the tax assessor did
not use "actual value" in assessing plaintiffs' properties.
Plaintiffs have shown that they are likely to succeed on the
merits.

2. No Irreparable Harm Need Be Shown.

The plaintiffs need not show irreparabl e harm because the
very renmedy provided by 5 V.1.C. 8§ 80 is equitable in nature.

Section 80 itself authorizes injunctive relief to restrain or
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enjoin violations of law. The Court of Appeals for the Third
Circuit has rejected the rule that plaintiffs nmust show speci al
pecuni ary damages to thenselves different in character fromthe
damages suffered by all taxpayers, since

the Virgin Islands statute inposes no such requirenent.

Moreover [that] rule . . . seens to us inconsistent

with the basic concept of a taxpayer's suit to the

extent that it requires a plaintiff to show speci al

per sonal damage ot her than the prospect which he shares

wi th ot her taxpayers
Smith at 494, 329 F.2d at 133. |If no special personal or
pecuni ary damages are a precondition of injunctive relief, then a

showi ng of non-nonetary irreparable harmsurely is not needed. '®

3. Bal ance of Harm and Public Interest Favor Plaintiffs.

The bal ance of harm and the public interest both favor
enj oi ning the governnment from assessing property taxes in
violation of federal and |ocal |law, as the governnment appears to
concede by not briefing or arguing either of these two factors.
Mor eover, any harmto the defendants is mninmzed by the

expedited trial of this matter. |Indeed, these two factors

16

Def endants rely on an opinpjon of this Court for the proposition
that the Court MAF? not enjoin tax goplectlons unl ess there is irre arab\e

injury. See Ricardo v. Anbrose, 2 V.I. 266, 110 F. Supp. 716 (D.V.Il. 1953),
aff'd, 3 V.I. 482, 211 F.2d 212 (3d Cir. 1954). The Court stated that "the
collection of a tax will not be enjoined on account of defects, mi stakes,
irregularities or om ssions of statutory requirenments . . . which are not of
such a nature as to affect the substantial justice of the tax itself or work
irreparable injury. . . ." Id. at 279, 110 F. Supp. at 722. Since
plaintiffs' case chall enges the substantial justice of a property tax based on
an unaut horized assessnment, Anbrose is entirely inapposite.
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inherently favor the plaintiffs in a taxpayer suit, since its
purpose is "to obtain the aid of the district court to restrain
any illegal acts of territorial authorities,” see id. at 492, 329
F.2d at 131, and it "nmerely requires a showing that [plaintiffs]
are territorial taxpayers,"” see id. at 494, 329 F.2d at 133.
Further, it is undeniable that the public interest weighs in
favor of enjoining the governnment fromviolating federal |aw
See St. John St. Thomas Hotel and Tourism Ass'n, Inc. v.
Governnment of the Virgin Islands, 1999 W. 376873, *11, 1999 U. S
Dist. LEXIS 8652 (D.V.I. 1999), rev'd on other grounds, 218 F.3d
232 (3d GCir. 2000) (public has interest in executive branch not
violating federal law). To minimze any harmto the governnent,

the Court will set a pronpt trial on the nerits.

V. CONCLUSI ON
The Court denied the defendants' notion to dismss at the
cl ose of the August 15th hearing. It will now grant plaintiffs’
notion for a prelimnary injunction. The defendants are enjoi ned
fromcollecting property taxes unless the property or properties
were assessed in accordance with 48 U . S.C. § 140l1a and 33 V.I1.C.
§ 2404. A trial on the nerits is set for the week of Decenber 4,

2000.
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ENTERED t his 21st day of Septenber, 2000.

FOR THE COURT:

/s/

Thomas K. Moore
D strict Judge
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ORDER

MOCRE, J.

For the reasons set forth in the acconpanyi ng nenor andum of
even date, it is hereby

ORDERED t hat defendants' notion to dismss is DENIED W TH
PREJUDI CE; it is further

ORDERED t hat plaintiffs' application for prelimnary
i njunction is GRANTED;, the Governnent of the Virgin Islands and

Roy Martin, tax assessor, are enjoined fromcollecting property
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t axes against the real property owned by Berne Corporation and B
& B Corporation until the tax assessor can establish at a trial
on the merits that the property taxes on those properties have
been assessed on their actual value in accordance with 48 U S. C
§ 1401a and 33 V.1.C. 8§ 2404; it is further

ORDERED that a ruling on whether this action shall be
expanded to include all the taxpayers simlarly situated under 5
V.1.C. 8 80 shall await further proceedings; and, it is further

ORDERED that a trial on the nerits is schedul ed for Decenber
4, 2000 at the District Court on St. Thonas.
ENTERED t his 21st day of Septenber, 2000.

FOR THE COURT:
/sl

Thomas K. Mbore
D strict Judge

ATTEST: Hon. Raynond L. Finch
ORI NN ARNCLD Hon. G W Barnard
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